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I.
INTRODUCTION:
ORIGINS OF THE GENDER BIAS TASK FORCE MOVEMENT

When the Florida Supreme Court Gender Bias Study Commission
released its findings at a Symposium sponsored by the FloridaLaw
Review,1 Florida became the ninth state2 in which a state supreme
court task force on gender bias had documented irrefutably that gender
based biases are distorting the justice system and that the victims
of this distortion are overwhelmingly women. In one sense these find-

*@Lynn Hecht Schafran, 1990.
**Director, National Judicial Education Program to Promote Equality for Women and Men
in the Courts (a project of the NOW Legal Defense and Education Fund in cooperation with
the National Association of Women Judges) and advisor to the Florida Supreme Court Gender
Bias Study Commission. B. A. 1962, Smith; M.A. 1965, J. D. 1974, Columbia University.
1. Women and the Law: Goals for the 1990s (Oct. 5, 1989); THE FLORIDA SUPREME COURT
GENDER BIAS STUDY COMMISSION, REPORT OF THE FLORIDA SUPREME COURT GENDER
(forthcoming 1990)
BIAS STUDY COMMISSION (1990), published in 42 FLA. L. REV. (reported by Ricld Lewis Tannen). All citations in this article will be to the FLORIDA REPORT
as published by the Florida Supreme Court Gender Bias Study Commission in March 1990.
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ings offer nothing new. Feminist attorneys, activists, and scholars
have been calling attention to these problems for years.3 However,
because these findings come from within the judiciary itself - from
panels of judges and lawyers appointed by state chief justices - they
signify that gender issues are being acknowledged at last as genuine
issues with profound implications for the fair administration of justice,
and are being acted on by those with the power to make changes in
the justice system.
Earlier in this Symposium issue, Professor Martha Fineman writes
about the future of feminist legal scholarship:
[The] critical stance [assumed by feminist methodology] is
developed by adopting an explicitly woman-focused perspective, a perspective informed by women's experiences.
Feminist theory cannot be "gender-neutral" and often will
be explicitly critical of that paradigm as historically having
excluded the woman's perspective from legal thought. "Gender sensitive" feminism, however, cannot be viewed as lacking legitimacy because of an inappropriate bias. Rather, it
is premised on the need to expose and correct an existing
bias. "Gender-sensitive" feminism seeks to correct the imbalance and unfairness in the legal system that result from
implementing perspectives that exclude attention to the circumstances of women's gendered lives, even on issues that
4
intimately affect those lives.
The idea for the judicial education program that became the catalyst
for the gender bias task force movement predates feminist jurisprudence. 5 But the impetus for that program came from women litigators'

3.

Numerous books and articles addressed these issues during the 1970s. See, e.g., L.

BOWKER, WOMEN, CRIME AND THE CRIMINAL JUSTICE SYSTEM (1978); K. DECROW, SEXIST

JUSTICE (1974); W. HEPPERLE & L. CRITES, WOMEN IN THE COURTS (1978); D. MARTIN,
BATTERED WIVES (1976); A. SACHS & J. WILSON, SEXISM AND THE LAW (1974); Johnston

& Knapp, Sex Discriminationby Law: A Study in Judicial Perspective, 46 N.Y.U. L. REV.
675 (1971); Levezey & Anderson, Trials of a Woman Lawyer, 1 WOMEN'S RTS. L. REP. 16
(1974); Sachs & Wilson, Sexism and the Legal Profession: A Study of Male Beliefs and Legal
Bias in Britain and the United States, 5 WOMEN'S RTS. L. REP. 53 (1978).
During the 1980s this literature grew exponentially. See, for example, the extensive chapter
bibliographies in L. CRITES & W. I-EPPERLE, WOMEN, THE COURTS AND EQUALITY (1987)
[herein after WOMEN, THE COURTS AND EQUALITY].
4. Fineman, Challenging Law, Establishing Differences: The Future of Feminist Legal
Scholarship, 42 FLA. L. REV. 25, 30-31 (1990) (footnotes omitted).
5. Schafran, Educatingthe JudiciaryAbout Gender Bias: The NationalJudicialEducation
Programto Promote Equalityfor Women and Men in the Courts and the New Jersey Supreme
Court Task Force on Women in the Courts, 9 WOMEN'S RTS. L. REP. 109, 111-13 (1986).
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pragmatic understanding of the need for "gender-sensitivity" in the
legal system. As one of the participants involved in the creation of this
judicial education program described it:
I recall that when I was working on what were called "discrimination" cases, I believed that I knew what constituted
the burden of proof. Congress appeared to have made that
very clear. We all felt that we knew what was meant by a
preponderance of the evidence. But I found that usually
there was an additional burden of proof for women. Many
of the male judges I knew were not aware or did not believe
that certain things did or could happen to women, or that
women 6were discriminated against or treated in an unjust
fashion.
The catalyst for the gender bias task force movement was an effort,
conceived in 1969 and formally inaugurated in 1980, to introduce information into state and national judicial education programs about the
way gender bias affects decisionmaking and court interaction. In that
year, the National Organization for Women Legal Defense and Education Fund (NOW LDEF) established the National Judicial Education
Program to Promote Equality for Women and Men in the Courts
(NJEP) and invited the newly organized National Association of
Women Judges to become the project's cosponsor. 7 The inspiration for
NJEP came from women litigators whose personal experiences in the
courts demonstrated that many judges were unaware of the social
issues confronting women and that these judges were undermining
the promise of the remedial legislation in areas such as domestic violence and divorce. As Professor Norma Wilder, NJEP's founding director,8 explained at a May 1989 national conference which brought to-

6. NATIONAL JUDICIAL EDUCATION PROGRAM TO PROMOTE EQUALITY FOR WOMEN
AND MEN IN THE COURTS, statement of Judge Marilyn Patel, quoted in INSTRUCTOR'S MAN5 (1981). Judge Patel was a board member of the NOW Legal Defense and Education
Fund during the 1970s. See infra note 7 and accompanying text.
7. For a complete description of the origins and objectives of the National Judicial Education
Program to Promote Equality for Women and Men in the Courts, see Schafran, supra note 5,
at 109; Wilder, On the Judicial Agenda for the 80s: Equal Treatmentfor Men and Women in
the Courts, 64 JUDICATURE 202 (1980); Wilder, Water on Stone: A Perspective on the Movement
to EliminateGenderBias in the Courts, 13 STATE CT. J. 13 (1989) [hereinafter Water on Stone].
8. Professor Wilder is a professor of sociology at the University of California at Santa Cruz.
In 1980 she took a two-year leave to found and steer NJEP. Since her return to academia,
she has continued to be active with NJEP, including serving as advisor to the first and many
subsequent task forces on gender bias in the courts. I succeeded Professor Wilder as NJEP's
director in late 1981.
UAL
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gether the chairs and staff directors of twenty-three gender bias task
forces, 9 those involved in creating the NJEP saw themselves not as
"special interest groups seeking to bend judicial deliberations in their
favor," but as "reformers who [had] information and ideas essential
to impartial and equitable judging, which [had] been overlooked, due
either to judicial inexpertise or to systematic biases, which judges
may share with much of the larger society." 10 Professor Wikler further
noted,
At the time that gender bias in the courts was first being
documented by researchers the findings were not available
to the judges. In the 1970s judicial education was in its
infancy and generally proceeded according to the dictum
"only judges can teach judges." Yet the judges who did the
teaching did not do field observations of the immediate causes
of domestic violence nor did they conduct studies of the
relative economic position of husbands and wives in the years
following a divorce . . . [and] they were not exposed to the
work of those social scientists who did . . .1
From its inception the National Judicial Education Program
realized the importance of developing specific information about gender
bias in the courts of each state in which it was teaching. Local data
was necessary to demonstrate that gender bias was in fact a problem
in each jurisdiction and to minimize the denial that is an inevitable
aspect of raising this sensitive issue.12 NJEP's emphasis on gathering
concrete local information became the catalyst for the first task force
on gender bias in the courts. In 1982 New Jersey Judge Marilyn

9. The National Conference on Gender Bias in the Courts, convened by the National Center
for State Courts (NCSC), the National Association of Women Judges, and the William Bingham
Foundation, took place on May 18-21, 1989 at NCSC headquarters in Williamsburg, Virginia.
Roberts & Knoebel, National Conference on Gender Bias in the Courts, 13 STATE CT. J. 12
(1989). Many of the presentations made at that conference were published by the NCSC, whose
Information Services Division serves as a clearinghouse for gender bias task force materials, in
PROCEEDINGS OF THE NATIONAL CONFERENCE ON GENDER BIAS IN THE COURTS (1990).
Three presentations from this conference already are published. See Schafran, Institutionalizing
Change, 26 CT. REv. 6 (1989); Schafran, Issues and Models for Judicial Education About
Gender Bias in the Courts, 26 CT. REV. 32 (1989); Water on Stone, supra note 7.
10. Water on Stone, supra note 7, at 15.
11. Id.
12. For a discussion of the response to judicial education about gender bias see Schafran,
Gender Bias in the Courts: An Emerging Focus for Judicial Reform, 21 ARIZ. ST. L.J. 237,
251-58 (1989).
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Loftus discussed with her chief justice and chief court administrator
the need for a committee to gather the necessary information for
introducing judicial education about gender bias in New Jersey. New
Jersey Chief Justice Robert N. Wilentz responded by creating the
New Jersey Supreme Court Task Force on Women in the Courts.
The New Jersey task force's mandate was "to investigate the extent
to which gender bias exists in the New Jersey judicial branch and to
develop an educational program to eliminate any such bias.' 1 3 After
a year of collecting data, 14 the task force reached the following conclusion:
Although the law as written is for the most part gender
neutral, stereotyped myths, beliefs and biases were found
to sometimes affect decision-making in the areas investigated: damages, domestic violence, juvenile justice, matrimonial law, and sentencing. In addition, there is strong evidence
that women and men are sometimes treated differently in
courtrooms and at professional gatherings."5
The disturbing findings of this first task force, released at the New
Jersey Judicial College in November, 1983 and again in a June, 1984
report, drew national attention 16 and launched a national gender bias

13. The New Jersey Supreme Court Task Force on Women in the Courts was originally
mandated to develop an educational program solely for the 1983 judicial college. Because of the
significance of the findings of the task force, Chief Justice Wilentz continued the task force
indefinitely. N. WIKLER & L. SCHAFRAN, LEARNING FROM THE NEW JERSEY SUPREME
COURT TASK FORCE ON WOMEN IN THE COURTS: EVALUATION, RECOMMENDATIONS AND
IKPLICATIONS FOR OTHER STATES 1 (1989) (available from the Women Judges' Fund for

Justice, the non-profit, educational arm of the National Association of Women Judges, 733 15th
Street, N.W., #700, Washington, DC 20005, (202) 783-2073).
14. The New Jersey task force employed several data collection methodologies. A subcommittee on substantive law investigated five areas of law utilizing a review of case law, interviews
with judges, and analysis of statistical information from the Administrative Office of the Courts
and other state and federal agencies. At eight regional meetings, lawyers responded to a structured set of questions about gender bias in case outcome and court interaction. A survey
distributed to attorneys throughout the state posed similar questions. Subsequent task forces
have used these and other data collection methods (such as public hearings, focus groups with
lawyers and court personnel, and surveys and hypotheticals for judges).
15.

NEW JERSEY SUPREME COURT TASK FORCE ON WOMEN IN THE COURTS, FIRST

YEAR REPORT (1984), published in 9 WOMEN'S RTS. L. REP. 129, 136 (1986) [hereinafter NEW
JERSEY REPORT]; see also Schafran, Documenting Gender Bias in the Courts: The Task Force
Approach, 70 JUDICATURE 280 (1987) (describing the origins, data collection methods, findings,
and implementation efforts of the New Jersey Supreme Court Task Force on Women in the

Courts).
16. See, e.g., Hanley, Panel in Jersey Finds Bias Against Women in the Courts, N.Y.
Times, Nov. 22, 1983, at 1, col. 1 (front page article).
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task force movement. 17 As of October 1989 thirty state task forces on
gender bias in the courts were in various stages of formation, data
collection, report writing, and implementation.18 At their 1988 annual
joint meeting, the Conference of Chief Justices and the Conference of
State Court Administrators adopted resolutions urging every state
supreme court chief justice to establish a task force "devoted to the
study of gender bias in the court system" and a separate task force
on minority concerns as they relate to the justice system.19

II.

GENDER BIAS IN THE COURTS: FLORIDA AND THE NATION:
MARITAL DISSOLUTION AND CHILD SUPPORT

As of October 1989, in addition to Florida and New Jersey, seven
other state gender bias task forces had published their reports. 20 All

17.

See Schafran, supra note 12, at 246-51.

18. The 30 states are Arizona (Pima County), Arkansas, California, Colorado, Connecticut,
District of Columbia, Florida, Georgia, Hawaii, Illinois, Iowa, Kansas, Kentucky, Louisiana,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, Nevada, New Jersey, New
Mexico, New York, North Dakota, Rhode Island, Utah, Vermont, Washington, and Wisconsin.
The majority of these task forces were established by state chief justices. A few are bar or
bench and bar task forces. Several additional states are exploring the formation of a task force.
A list of these task forces and how to contact them appears in L. SCHAFRAN, PROMOTING
GENDER FAIRNESS THROUGH JUDICIAL EDUCATION: A GUIDE TO THE ISSUES AND RESOURCES (1990) (available from the Women Judges' Fund for Justice; see supra note 13).
19. Conference of Chief Justices, Resolution XVIII, Task Forces on Gender Bias and
Minority Concerns (adopted Aug. 4, 1988), published in 26 CT. REV. 5 (1989); Conference of
State Court Administrators, Resolution I, Task Forces on Gender Bias and Minority Concerns
(adopted Aug. 4, 1988). As of October 1989 Michigan, New Jersey, New York, and Washington
had supreme court task forces on minority concerns. Florida's legislature had funded such a
task force and California's chief justice had announced his intention to create one.
Readers interested in establishing a task force should consult L. SCHAFRAN & N. WIKLER,
OPERATING A TASK FORCE ON GENDER BIAS IN THE COURTS: A MANUAL FOR ACTION

(1986) (available from the Women Judges' Fund for Justice, see supra note 13) and the RESOURCE BOOK and PROCEEDINGS OF THE NATIONAL CONFERENCE ON GENDER BIAS IN

THE COURTS (1990) (available from the National Center for State Courts, Information Services,
300 Newport Avenue, Williamsburg, Virginia 23185, (804) 253-2000).
20. These states are, in order of publication, New York (1986), Rhode Island (1987), and,
Nevada, Maryland, Massachusetts, Minnesota, and Washington State, in 1989. See REPORT OF
THE NEW YORK TASK FORCE ON WOMEN IN THE COURTS (1986), published in 15 FORDHAM
URB. L.J. 3 (1986-87) [hereinafter NEW YORK REPORT]; RHODE ISLAND COMMITTEE ON
WOMEN IN THE COURTS (1987) [hereinafter RHODE ISLAND REPORT]; NEVADA SUPREME
COURT GENDER BIAS TASK FORCE, JUSTICE FOR WOMEN (1989) [hereinafter NEVADA REPORT]; MARYLAND SPECIAL JOINT COMMITTEE ON GENDER BIAS IN THE COURTS, GENDER

BIAS IN THE COURTS (1989) [hereinafter MARYLAND REPORT]; REPORT OF THE GENDER
SUPREME JUDICIAL COURT (1989) [hereinafter MASSACHUSETTS REPORT]; REPORT OF THE MINNESOTA GENDER FAIRNESS TASK FORCE (1989),
published in 15 WM. MITCHELL L. REV. 827 (1989) [hereinafter MINNESOTA REPORT];
BIAS STUDY OF THE MASSACHUSETTS

https://scholarship.law.ufl.edu/flr/vol42/iss1/8
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of these task forces investigated gender bias in domestic violence,
divorce and child support, and the treatment of women as participants
in the court system. Several reported on rape, damages, juvenile and
adult sentencing, and the status of female court employees. Only
21
Florida studied prostitution.
The findings of these task forces are highly consistent. As the New
York Task Force on Women in the Courts stated, "[G]ender bias
against women litigants, attorneys and court employees is a pervasive
problem with grave consequences. Women are often denied equal justice, equal treatment and equal opportunity."
Comparing Florida's findings with those of other task forces reveals
nationwide gender bias in judicial treatment of divorce and child support. All the task forces that have reported to date concur in the
Florida Commission's findings that gender bias detrimental to women
permeates every aspect of marital dissolution and child support.2
A.

Court Access

As a threshold issue, both in Florida and the nation, women generally lack the funds to retain appropriate legal and expert counsel.
Furthermore, the courts overwhelmingly refuse to award these fees
despite statutory directives to do so.2 For example, the Nevada Supreme Court Gender Bias Task Force began its discussion of this point
with the following painfully apposite quotation from a nineteenth century English Lord Justice: "In England, Justice is open to all, like
the Ritz Hotel." The Nevada task force described the woman undergoing divorce in that state as having to "beg [the court], piecemeal,
for a few dollars which she must prove is 'needed' to prosecute her
action or defense" while 'the husband spend[s] freely from community
funds for his own legal needs[.] ''
In Florida, experienced family law attorneys have stopped representing women because the fee awards at the end of trial fail to
compensate the attorneys adequately for their time and effort.w The

WASHINGTON STATE TASK FORCE ON GENDER AND JUSTICE IN THE COURTS, GENDER AND

[hereinafter WASHINGTON REPORT].
21. Schafran, Overwhelming Evidence: Reports on Gender Bias in the Courts, TRIAL Feb.,
1990, at 28.
22. NEW YORK REPORT, supra note 20, at 17.
23. See Schafran, supra note 21.
JUSTICE IN THE COURTS (1989)

24.

FLORIDA REPORT, supra note 1, at 51.

25.

See NEVADA REPORT, supra note 20, at 17 (quoting Sir James Mathew).

26. Id. at 17-18.
27. FLORIDA REPORT, supra note 1, at 49-51.
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New York task force heard similar reports, as illustrated by the following comment from that state's survey of attorneys:
I've curtailed my matrimonial practice because I can't afford
to handle the cases. Most contested matters are guaranteed
losers for the wife. [In] most of [those] I've handled, the
husband has the resources to enter into protracted litigation
while the wife does not. If I've invested $5,000-$10,000 worth
of time into one of these divorces, the courts might - on a
good day - award me $2,500. The women who most need
my services will never have the resources under the present
system to be able to pay my fee.2
B.

Property Distributionand Alimony

With respect to alimony and property distribution, the Washington
State Task Force on Gender and Justice in the Courts states:
A disturbing picture has emerged concerning the economic
status of women and children following dissolutions in
Washington. Indications are that maintenance awards, if ordered, are of limited duration and generally only available
to women of very long-term marriages. Women traditionally
have been disadvantaged in property awards when the courts
and attorneys fail to address the disparate29 earning capacities
of the spouses in making such divisions.
The Florida Commission learned that trial court judges rarely
award permanent alimony. 30 Similarly, the Washington Task Force
examined 700 dissolution case files from eleven counties and found31
that alimony was awarded in only ten percent of these cases.
such an award
Moreover, in eighty-four percent of the cases in which
32
was made, the award was for a limited duration.
The inconsistency of alimony awards among judges was demonstrated by the Maryland Special Joint Committee on Gender Bias in
the Courts. As part of its investigation, the Maryland task force asked
judges and domestic relations masters to respond to a hypothetical
about a divorcing couple married for twenty-two years.3 In the

28.
29.
30.
31.
32.
33.

NEW YORK REPORT, supra note 20, at 70.
WASHINGTON REPORT, supra note 20, at 51 (emphasis in original).
FLORIDA REPORT,

supra note 1, at 56.

WASHINGTON REPORT, supra note 20, at 62.

Id.
MARYLAND REPORT, supr

note 20, at 56.

https://scholarship.law.ufl.edu/flr/vol42/iss1/8
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hypothetical, the economically independent spouse had after-tax income of $35,000 per year. The economically dependent spouse had
after-tax income of $5,200 per year. The amounts awarded by the
thirty-four respondents to this hypothetical ranged from $1,500 per
month to $1.00 per month, and only half the respondents made the
duration of the award indefinite.3
The attitudes revealed by this hypothetical mirrored the actual
disastrous results that women routinely face. Maryland Special Court
of Appeals Judge Rosalyn B. Bell, a member of the Maryland task
force, conducted an empirical study of the alimony awards in Montgomery County, Maryland, one of the country's most affluent areas. 5 She
found that formerly middle- and upper-middle-class women are living
in economically depressed circumstances because of the denial of meaningful, permanent alimony to long-term homemakers, while their ex36
husbands continue to enjoy their predivorce standard of living.
Studies in Florida and New Jersey yielded similar results regarding
distribution of marital assets. The Florida Commission found that
equitable distribution generally grants men sixty-five to seventy-five
percent of the marital assets and grants women only twenty-five to
thirty-five percent.3 7 The New Jersey task force noted consistent comments from lawyers in all parts of the state indicating an unofficial
standard that the wife would receive no more than thirty-five to forty
percent of the net marital assets.38
Certainly these numbers are disturbing, yet even in states where
the property division appears to be far more equitable, the appearance
belies the reality. The Rhode Island Committee on the Treatment of
Women in the Courts observed the following:
One problem is that Family Court judges tend to use a 50/50
rule of thumb in the division of marital property, which can
leave the wife with insufficient compensation for her contribution to the marriage and for her diminished earning potential due to conditions of the marriage. In some cases women
ought to be awarded more than 50% for a truly equitable
distribution ....

39

34. Id. at 56-57, 64-65.
35. Bell, Alimony and the FinanciallyDependent Spouse in Montgomery County, Maryland, 22 FAMILY L.Q. 225 (1989).
36. Id. at 282-85.
37. FLORIDA REPORT supra note 1, at 59.
38. NEW JERSEY REPORT, supra note 15, at 171.
39. RHODE ISLAND REPORT, supra note 20, at 40.
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The Minnesota Supreme Court Task Force for Gender Fairness in the
Courts similarly reported that even though marital assets usually are
divided equally at divorce, the nature of the division - granting the
husband the majority of the liquid and income-producing property 4
produces inequities in the years after divorce. 0
C.

Child Support

Florida's findings of inadequate and unenforced child support 41 mirror those in other states. The Florida Commission heard from a
Jacksonville family law attorney who remarked, "Child support enforcement, I think we all know, is a joke. ' 42 In New York the Secretary
of State testified, "[F]amily court has made women feel that their
attempt to support their children is vindictive, unimportant or even
a joke. "' 3 The Massachusetts Supreme Judicial Court Gender Bias
Study Committee made a similar observation:
The lack of a well-functioning child support enforcement system is a problem that can be properly analyzed as gender
bias because it disadvantages women so much more than
men. About 90% of custodial parents are women. All of the
problems that impede support collection thus affect women
in a disproportionate manner."
The Massachusetts task force found that, even though the federal
child support legislation requiring child support guidelines and new
enforcement mechanisms 45 has brought about significant improvements
in child support collection, "women still find that the burden for child
support enforcement rests on their shoulders and that they face an
unresponsive and sometimes hostile system.'16 Court personnel, includ-

40.

MINNESOTA REPORT,

supra note 20, at 848-49; see also L.

WEITZMAN, THE DIVORCE

(1985) (reporting same pattern in property division).
REPORT, supra note 1, at 70.

REVOLUTION 70-91

41.
42.
43.
44.

FLORIDA

Id. at 71.
NEW YORK REPORT, supra note 20, at 86.
MASSACHUSETTS REPORT, supra note 20, at 44.

45. The federal Child Support Enforcement Amendments of 1984, Pub. L. No. 98-378, 98
Stat. 1305 (1984) (codified in several sections of 26 U.S.C.) required states to adopt formulaic
or numerical child support guidelines and a variety of enforcement mechanisms, such as wage
assignment, or risk losing federal welfare reimbursements. Under the federal Family Support
Act of 1988, Pub. L. No. 100-485, 102 Stat. 2343 (1988) (codified in several sections of 42 U.S.C.)
every state must treat its guidelines as a rebuttable presumption and take other steps to
strengthen child support enforcement.
46. MASSACHUSETTS REPORT, supra note 20, at 48.

https://scholarship.law.ufl.edu/flr/vol42/iss1/8
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ing assistant clerks, assistant registers, and probation and family service officers, sometimes berate women who seek support, tell them
they should feel lucky to get anything, and "in the most egregious
47
cases [subject them to] sexual advances or sexually explicit remarks.1
As to the financial effects of inadequate and unenforced child support, the Minnesota task force stated that in Minnesota the standard
of living of the custodial parent and children decreases substantially
after divorce, while that of the noncustodial parent often improves.8
This finding is consistent with those from the numerous national, state,
49
and county empirical studies conducted since the early 1970s.
D.

Custody

Some of the most interesting findings to come from the gender
bias task forces pertain to custody. The task forces have confirmed
widespread bias against fathers on the part of some judges who do
not perceive men as being capable or appropriate primary caretakers.
For example, a lawyer in upstate New York described having a male
judge ask her why her male client wanted custody of his children, as
if that was beyond comprehension. Such a question rarely is asked
about a custody-seeking mother, who is assumed naturally to want
custody of her children. 5° A male Minnesota judge wrote on his response to that state's survey of judges, "There is a tendency to require
fathers of young children to prove their ability to parent[,] while
mothers are assumed to be able."' Another male Minnesota judge
wrote, "I believe that God has given women a psychological makeup

47. Id. at 49.
supra note 20, at 21.
ALASKA's WOMEN'S COMMISSION, FAMILY EQUITY AT ISSUE: A STUDY OF THE
ECONOMIC CONSEQUENCES OF DIVORCE ON WOMEN AND CHILDREN 19-21 (1987); D. CHAMBERS, MAKING FATHERS PAY 42-68 (1979) (Michigan); L. WEITzMAN, supra note 40, at 339
48.

MINNESOTA REPORT,

49.

(California); Bell, supra note 35, at 282-65; Hoffman & Holmes, Husbands, Wives and Divorce,
in 4 FIVE THOUSAND AMERICAN FAMILIES - PATrERNS OF ECONOMIC PROGRESS 27-31
(1976); McGraw, Sterin & Davis, A Case Study in Divorce Law Reform and Its Aftermath, 20
J. FAm. LAW 443, 483 (1981-82) (Ohio); McLindon, Separate But Unequal: The Economic
Disaster of Divorce for Women and Children, 21 FAM. L.Q 351, 386-95 (1987) (New Haven
County, Connecticut); Rowe & Lown, The Economics of Divorce and Remarriagefor Rural
Families, in 3 PAPERS OF THE WESTERN REGION HOME MANAGEMENT FAMILY ECONOMICS
EDUCATORS 24 (A. Holyoak ed. 1988) (Utah); Rowe & Morrow, The Economic Consequences
of Divorce After Ten or More Years of Marriage, 24 WILLAMETTE L. REV. 463, 479-81 (1988)

(Oregon); Wishik, Economics of Divorce: An ExploratoryStudy, 20 FAM. L.Q. 79, 96-98 (1986)
(Vermont).
50.

NEW YORK REPORT, supra note 20, at 104.

51.

MINNESOTA REPORT, supr

note 20, at 23.
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that is better attuned to caring for small children. Men are usually
''
more objective and not as emotional. 52
On the other hand, despite the widespread belief that women should
be primary caretakers, the task forces also confirmed that a variety
of gender-based biases are operating against women in custody disputes. In fact, fathers are far more successful in winning child custody
than generally is perceived. The Massachusetts task force reported
that fathers who actively seek custody in that state obtain either
primary or joint physical custody in over seventy percent of cases.One factor contributing to this trend is the heightened moral scrutiny
to which mothers are subject when fathers seek child custody.5 When
fathers contest custody, mothers are held to a different and higher
standard of parenting and personal behavior than fathers.- This task
force also found that in determining custody and visitation, many
judges and family service officers do not consider fathers' violence
against mothers relevant.- With respect to why violence against
mothers should be determinative in a custody dispute even if the
father does not abuse the child, one must remember that children who
live in a home where violence occurs - even if the children do not
witness it - become secondary victims. These children suffer increased physiological and psychological illnesses. 57 Mothers also are at
risk of repeated and escalating violence during visitation.
Similarly, the Maryland task force noted a "specter of double standards" regarding mothers' and fathers' sexual behavior and participation
in their children's lives. 59 Maryland's task force identified cases in
which women lost custody because of sexual relationships that had no
impact on their children and in which fathers won custody because of
their superior economic positions. This task force also found that some
judges give substantial weight to caretaking behavior on the part of
fathers but little weight to the caretaking work of mothers, and that
fathers' violence against mothers is sometimes ignored. 0

52.

Id. at 23-24.
MASSACHUSErrS REPORT, supra note 20, at 59, 62-66.
54. Id.
55. Id.
56. Id. at 59.
57. Id. at 59, 67 68.
58. See, e.g., Keenan, Domestic Violence and Custody Litigation: The Need for Statutory
Reform, 13 HOFSTRA L. REv. 407 (1985).
59. MARYLAND REPORT, upra note 20, at 29.
60. Id. at 35-37.

53.
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Finally, other states shared the Florida Commission's concern that
courts are ordering shared parental responsibility, or joint custody,
in inappropriate cases. The New Jersey task force reported "the
deeply-held, [sic] belief [on the part of attorneys in the state] that
' 61
judges are ordering joint custody in order to avoid making a decision."
Nevada noted that in cases where joint custody is awarded despite
lack of cooperation between the parents, "absentee fathers may exercise family control which is not justified under the circumstances."

The only two existing studies of the impact of imposed joint custody
on unwilling parents demonstrate that the continuing parental hostility
is detrimental to children.63
This overview illustrates the devastating impact of gender bias in
the courts. Unfortunately, these two issues are only a sample. The
scope of the burdens that gender bias in the courts imposes on women
emerges when we look at the one issue that only the Florida Commis-

sion investigated: prostitution.

61. NEw JERSEY REPORT, supra note 15, at 170.
62. NEVADA REPORT, supra note 20, at 44-45. Professor Martha Fineman has observed
with respect to the fathers' rights groups that have pressed for joint custody: "Ironically, the
failure of divorced fathers [to pay child support and visit their children] is used as one of the
major arguments for giving men more control and power over children and, through them, over
their mothers' lives." Fineman, DominantDiscourse, ProfessionalLanguage, and Legal Change
in Child Custody Decision-Making, 101 HARV. L. REV. 727, 759 (1988) (footnote omitted).
63. The first small study concluded that 'the degree to which the court influenced the joint
custody arrangement negatively related to the outcome." Steinman, Zemmelman & Knoblaucb,
A Study of Parents Who Sought Joint Custody Following Divorce: Who Reaches Agreement
and Sustains Joint Custody and Who Returns to Court, 24 J. AM. AcAD. CHILD PSYCHOLOGY
554 (1985).
The most extensive and best-controlled study of the effects of court-ordered joint custody
on children was conducted under the supervision of Dr. Judith Wallerstein in 1987-1988. The
study followed 98 children whose parents' divorces were bitter. Two-thirds of these children
were in court-ordered joint legal/sole physical custody; one third were in court-ordered joint
physical custody. The researchers concluded:
Children raised in joint [physical] custody arrangements that result from a court
order in the wake of bitterly contested divorces seem to fare much worse than
children raised in traditional sole custody families also torn by bitter fighting. In
the light of our findings that frequent contact with two angry, feuding parents is
detrimental for children, this is understandable. In some instances, however, courts
have optimistically presumed that joint custody would cool the anger between
angry parents and that the cooperation required to bring off joint custody would
force angry parents onto common ground. This is not so. The opposite has proven
true. Children caught in these situations look more depressed, more withdrawn or
aggressive, and more disturbed .... The custody arrangement designed by the
courts to help these children boomerangs and makes them much worse.
J. WALLERSTEIN & BLAKESLEE, SECOND CHANCES 272 (1989).
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By including prostitution among the issues it studied, the Florida
Commission reminded us that the justice system's response to female
sexual activity - whether voluntary or coerced - often is punishing
across the spectrum of issues that bring women into contact with
courts: the prostitute is jailed while the john goes free; the rape
complainant rather than the defendant is put on trial;- the divorced
man with a girlfriend is a stable fellow starting a new life, but the
divorced woman with a boyfriend is a promiscuous and unfit custodial
mother; a juvenile girl's sexual activity gets her secure detention,
while a teen-age stud is just sowing his wild oats. Finally, many
defense counsel will seek to undermine a woman's credibility on the
witness stand by impugning her chastity.6 These scenarios permeate
the Florida Commission's findings.

III.

IMPLEMENTATION OF THE TASK FORCES'
RECOMMENDATIONS

Documenting the nature and existence of a problem is only the
first step in curing it. The important question is whether court systems
are acting on the myriad recommendations of their gender bias task
forces. Fortunately, court systems are improving as a result of these
recommendations.
The attitude and leadership of the state's chief justice are critical
elements in implementing the recommendations of its gender bias task
force. After the New Jersey task force presented its findings to a
plenary session of the 1983 New Jersey Judicial College, Chief Justice
Wilentz stated extemporaneously and unequivocally:

64. In her presentation at the October 5, 1989 Women and the Law Symposium, see supra
note 1, Professor Ann Scales read a letter to the editor from a North Carolina paper chastising
women for wearing "seductive" clothing given the high risk of rape for women in America. See
Scales, Feminists in the Field of Time, 42 FLA. L. REV. 95, 102 (1989). That morning, attorney
Gill Freeman, vice chairperson of the Florida Gender Bias Study Commission, had received a
call from a reporter about a case in which a jury exonerated an alleged rapist because the
complainant was "provocatively" dressed. See She Asked for It, TIME, Oct. 16, 1989, at 37;
Jury Blames Woman in Rape Case, Miami Herald, Oct. 5, 1989, at 1A, col. 4.
65. For example, during an unscripted mock cross examination of a female complaining
witness at a program about women's credibility presented by the Committee to Implement the
Recommendations of the New York Task Force on Women in the Courts, a nationally known
criminal defense attorney, defending a man accused of assaulting his wife, brought out the
entirely irrelevant fact that the woman had a nonmarital child from a prior relationship. Foul
or Fair?The Limits of TrialAdvocacy in a Domestic Violence Case, presented by the Committee
to Implement the Recommendations of the New York Task Force on Women in the Courts at
the Association of the Bar of the City of New York, May 24, 1989. The author was an audience
member and recorded this questioning in her notes.
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There's
There's no room for gender bias in our system ....
no room for the funny joke and the not-so-funny joke, there's
no room for conscious, inadvertent, sophisticated, clumsy or
any other kind of gender bias, and certainly no room for
gender bias that affects substantive rights.
There's no room because it hurts and insults. It hurts
female lawyers psychologically and economically, litigants
psychologically and economically, and witnesses, jurors, law
clerks and judges who are women. It will not be tolerated
in any form whatsoever.
Similarly, Chief Justice Peter Popovich made the following statement when the Minnesota task force released its report at the 1989
Minnesota District Judges Association:
I'm here talking to you - not as a paragon of virtue - but
as a fellow traveler on the road to gender fairness and a
court system that is free of any kind of bias. My comments
today are directed as much to myself as they are to you.
[G]ender fairness goes right to the heart of judicial administration. It isn't just a matter of being up-to-date with gender
neutral terminology or being aware of changing roles and
lifestyles. Gender bias affects everything from the way we
address women to our judicial philosophy. It's not just window dressing. Gender fairness goes right to the integrity of
the entire judicial system.6
The states are using varied approaches to implement the recommendations of their task forces. They are working on many fronts to
pursue judicial and legal education and to achieve administrative and
legislative reforms. The Rhode Island Task Force succeeded in having legislation adopted that recognizes the monetary value of homemaker work in damages casesA8 Also at the task force's behest, Chief
Justice Thomas Fay appointed a separate task force on domestic violence even before the gender bias task force issued its report. After
the gender bias report was published, the Chief Justice appointed an

66. NEw JERSEY REPORT, supra note 15, at 133 (Chief Justice Robert N. Wi~lentz, New
Jersey Judicial College, Nov. 22, 1983). For a discussion of the evaluation of the impact of the
New Jersey task force, see infra notes 82-99 and accompanying text.
67.

Chief Justice Peter Popovich, remarks at Minnesota District Judge Association, Sept.

6, 1989 at 1, 3 (unnumbered pages).
68. R.I. GEN. LAWS, §§ 9-1-47, 10-7-1.1, 10-7-14 (Supp. 1989).
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implementation team chaired by the task force chairperson and gave
it a one-year, four-part assignment: (1) plan a statewide judges' conference on gender bias; (2) draft revisions to the Canons of Judicial
Ethics and the Canons of Professional Responsibility expressly defining gender bias as unethical conduct; (3) develop a system for establishing panels of qualified attorneys for fee-generating court appointments that assures that female attorneys will be appointed to a fair
share of important civil and criminal cases; and (4) ensure gender-neutral language in all court forms, rules, and publications. 9 The implementation committee carried out this first assignment and in its
second year is working on several issues, including upgrading the
process
status of female court employees and establishing an 7informal
0
bias.
gender
of
incidents
about
for receiving reports
Because Minnesota wanted to be prepared to take action immediately upon publication of its gender bias report in September of
1989, it established its implementation committee nine months earlier,
in December of 1988. Supreme Court Justice Rosalie Wahl, who headed
the task force, also heads the implementation committee. The task
force launched a two-pronged effort to eliminate gender bias through
education and legislative initiatives. The education program will start
in law school and continue throughout a judge's or lawyer's career.
Topics of special focus include family law, domestic abuse, acquaintance
rape and other sexual conduct cases, and court employment discrimination. The legislative priorities are domestic violence, family law,
and court access. 71 The task force has recommended to the legislature
revisions to the child support guidelines to diminish standard-of-living
differentials between custodial and noncustodial parents.- It also recommended the creation of a statewide computerized data base on
domestic violence. 73 The state began its implementation effort with a
program about domestic violence at the same trial judges' conference
at which the task force released its report.7 4
In New York Chief Justice Sol Wachtler appointed a small implementation committee, chaired by the Administrative Judge of the

69. RHODE ISLAND ADVISORY COMMITTEE ON WOMEN IN THE COURTS YEAR END
REPORT (1989).
70. Id.
71. Court System Finds Gender Bias: Moves to Eradicate It, press release from the Minnesota Supreme Court (Sept. 6, 1989).
72. MINNESOTA REPORT, supra note 20, at 857.
73. Id. at 890.
74. Panel Finds Gender Bias in Courtrooms, Rochester Point Bulletin, Sept. 7, 1989.
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New York Family Court, Judge Kathryn McDonald, to pursue a wide
variety of reforms. For example, the implementation committee
created a "gender bias curriculum team" to plan judicial seminars.
The curriculum team is composed of the chair of the implementation
committee, another judge on the committee, and two representatives
from each of the judges' individual curriculum committees. For the
past two years, the implementation committee has solicited suggestions from lawyers, law professors, and community groups throughout
New York state about gender bias issues for integration into seminar
courses.7 ,

In response to the recommendation of the New York Task Force
that judges be available twenty-four hours a day to respond to applications for temporary restraining orders in domestic violence cases,
the implementation committee made a detailed investigation of every
district in the state and worked closely with those administrative
judges who needed to develop plans to extend round-the-clock coverage
to their districts. 6 The implementation committee also effected important changes in the manner court personnel draft complaints, ensuring
that these personnel obtain comprehensive information about the history of domestic violence, the child support needs, and other issues
essential to the proper drafting of family offense petitions.7 Individual
courts throughout the state also have established internal committees
to deal with gender and other types of bias affecting court employees
and those who utilize the court system.7 8
In New York there also has been a strong, formal response from
bar associations to the Task Force's recommendations for those organizations. The New York State Bar Association (NYSBA), the Association of the Bar of the City of New York, and other city and county
bar associations have established special committees to implement the
recommendations of the New York task force. Among its other actions,
the NYSBA Special Committee on Women in the Courts pursued the
recommendation of the task force for an amendment to the state Code
of Professional Conduct that would explicitly bar gender-biased con-

75.

COMMITTEE TO IMPLEMENT RECOMIENDATIONS OF THE NEW YORK TASK FORCE

ON WOMEN IN THE COURTS SECOND REPORT 6 (1988).

76. Id. at 31-32.
77. Id. at 33-34.
78. The Anti-Bias Committee, Supreme Court, Civil Term, New York County recently
took the New York Law Journalto task for running a four-column ad in its Personal Advertising
that referred to women as "girl[s]" and implied that all lawyers are men. Letter to the Editor,
Gender Bias Cited in PersonalAd, N.Y. L.J., Nov. 3, 1989, at 2, col. 6.
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duct.79 After extensive debate, the Committee succeeded in implementing a new Disciplinary Rule and a new Ethical Consideration.s The
NYSBA special committee also published a report discussing the close
relationship between wife abuse and child abuse and recommended
specific legislative reforms and actions to be taken by social service
agencies, police, and the courts to protect women and children from
domestic violence. s1
As noted earlier, the first gender bias task force was the New
Jersey Supreme Court Task Force on Women in the Courts, established in 1982.8 To date, its report is the only task force report whose
effect on its state's court system has been evaluated.: During 1987
and 1988, Professor Norma Wikler and I, under the auspices of the
Women Judges' Fund for Justice, conducted a detailed assessment of
the impact of this task force over the four years since publication of
its findings and report. 4 Throughout those years the task force worked
closely with the Office of Court Administration on judicial education
and a variety of administrative reforms. We found that, although much
remains to be done, many areas have improved significantly. Perhaps
most importantly, the task force has succeeded in "creating a climate
within the court system in which the nature and consequences of
judicial gender bias are both acknowledged to exist and understood
to be unacceptable in the New Jersey courts."'

79.

NEW

YORK STATE BAR ASS'N SPECIAL COMM. ON WOMEN IN THE COURTS, REPORT

OF THE NEW YORK STATE BAR ASSOCIATION SPECIAL COMMITTEE ON WOMEN IN THE

COURTS 47-51 (1987).

80. As a Disciplinary Rule - "A lawyer shall not unlawfully discriminate in the practice
of law, including discrimination in hiring, promoting or otherwise determining conditions of
employment, on the basis of age, race, creed, color, national origin, sex, disability or marital
status."
As an Ethical Consideration- "A lawyer should avoid bias and condescension toward, and
treat with dignity and respect, all parties, witnesses, lawyers, court employees and other persons
involved in the legal process." NEW YORK STATE CODE OF PROFESSIONAL RESPONSIBILITY

EC1-7 (1987), printed in State Bar News, July, 1987, at 1, col. 1-2 (Vol. 29, No. 7, New York
State Bar Association).
81.

NEW YORK STATE BAR ASS'N SPECIAL COMM. ON WOMEN IN THE

ABUSE -

A CONTINUING TRAGEDY IN NEW YORK STATE

COURTS,

CHILD

(1988).

82. See supra notes 12-14 and accompanying text.
83. Readers interested in conducting a task force evaluation should consult L. SCHAFRAN,
PLANNING FOR EVALUATION: GUIDELINES FOR TASK FORCES ON GENDER BIAS IN THE

COURTS (1989) (available from the Women Judges' Fund for Justice, see supra note 13).
84. N. WIKLER & L. SCHAFRAN, supra note 13, at 12-16. This assessment was based on
twenty-five objective and subjective data sources, ranging from the number of domestic violence
petitions in which child support was awarded to an interview with the chief justice.

85.

Id. at 2.
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The judges and lawyers who participated in the evaluation concurred that the task force has had its greatest impact on reducing gender
bias in the courtroom and professional environments. 6 Two quotations,
one from the 1983 attorney survey and one from a task force member's
1987 assessment form, demonstrate New Jersey's progress in
ameliorating gender-biased behavior in these environments. A respondent to the 1983 survey described an incident in a courtroom:
[I]n response to a statement by a female attorney that she
had "problems" with her case and wanted to be heard at the
second call, [the judge] made a pronouncement that "women
are the problem." This comment . . . was received by the
audience with a great deal of amusement, laughter, clapping,
etc."'
The task force member writing in 1987 noted the increase in awareness
of gender issues:
My subjective impression is that the Task Force's existence
has caused a definite change in attorneys [sic] and judges'
attitudes and thus, in the professional climate. Those who,
five years ago, were probably indifferent to gender bias and
passive contributors to it will now openly express their disapproval of such behavior and attitudes. Where a judge or
attorney mistakenly says or does something that shows a
disrespect for a female attorney, they [sic] are more apt now
to catch themselves, [sic] correct the statement or action,
and apologize s
With respect to the substantive law areas that the task force
studied,8 and about which we had current information, we found both
areas of notable progress and areas in which change is occurring at
a slower rate. Data indicate improvements in damages awards for
homemakers (whose unpaid work now is being recognized as having
economic value), in child support awards and collections, and in some
aspects of domestic violence and family law9 ° Concurrently, some prob-

86. This result was not surprising. Most judges are eager to know how to run their courtrooms so as to avoid gender bias in court interaction. But they are less ready to alter traditional
substantive decisionmaldng patterns. See Schafran, supra note 12, at 251-58.
87. NEW JERSEY REPORT, supra note 15, at 140.
88. N. WIxLER & L. SCHAFRAN, supra note 13, at 26.
89. See supra text accompanying note 15.
90. N. WIKLER & L. ScHAFRAN, supra note 13, at 43-64.
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lems, such as denial of pendente lite counsel fees to women in divorce
cases and failure to punish violations of protective orders in domestic
violence cases, continue. 91 These problems are the focus of continuing
efforts on the part of the task force and other state supreme court
committees. New Jersey has presented several programs about gender
bias in the courts at its judicial conferences and now is discussing
gender bias in its orientation program for new judges. New Jersey
also is beginning to integrate gender bias issues throughout the judicial
education curriculum.Y2

The New Jersey task force made numerous recommendations for
administrative actions. In evaluating the status of these recommendations, we found that many had been implemented, some were in process, and some were under study. 93 The Code of Judicial Conduct was
amended explicitly to bar gender and other types of bias.- The Model
Criminal Jury Charges were made gender neutral95 and the Model

91. Id.
92. Readers interested in pursuing integrated judicial, legal, and continuing legal education
should consult L. SCHAFRAN, PROMOTING GENDER FAIRNESS THROUGH JUDICIAL EDUCATION: A GUIDE TO THE ISSUES AND RESOURCES (1989) (available from the Women Judges'
Fund for Justice); see supra note 13.
93. N. WIKLER & L. SCHAFRAN, supra note 13, at 31-42.
94. The amendment to the Commentary to Canon 3 of the New Jersey Code of Judicial
Conduct states, "A judge should be impartial and should not discriminate because of race, color,
religion, age, sex, national origin, marital status or handicap." RULES GOVERNING THE COURTS
OF THE STATE OF NEW JERSEY pt. I, app. (1987) (as implemented by Rule 1:18).
The American Bar Association currently is considering a major revision of its Code of Judicial
Conduct, the model for the state codes in 47 states, which would add two entirely new sections
to Canon 3 itself would state the following:
(5) A judge shall perform judicial duties without bias or prejudice. A judge
shall not, in the performance of judicial duties, manifest bias by words or conduct,
or prejudice, including but not limited to bias or prejudice based upon race, sex,
religion, national origin, disability, age, sexual orientation or socioeconomic status,
and shall not permit staff, court officials and others subject to the judge's direction
and control to do so.
(6) A judge shall require lawyers in proceedings before the judge to refrain
from manifesting, by words or conduct, bias disability, age, sexual orientation or
socioeconomic status, against parties, witnesses, counsel or others. This Section
3B(6) does not preclude legitimate advocacy when race, sex, religion, national
origin, disability, age, sexual orientation or socioeconomic status, or other similar
factors, are issues in the proceeding.
MODEL CODE OF JUDICIAL CONDUCT Cannon 3(A)(5)-(6) (1990) (Final Draft, Nov. 1989) (footnote omitted).
95. N. WIKLER & L. SCHAFRAN, supra note 13, at 36-37. For a discussion of whether
using gender neutral language in these charges is sufficient to achieve gender-sensitivity see
Scales, supra note 64, at 105-06 (commenting on employing the reasonable man or woman or
person standard in battered women's defense cases).
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Civil Charges and Court Rules currently are under review.96 The
Administrative Office of the Courts developed a manual about nondiscriminatory interviewing for judicial and nonjudicial personnel.Y
Studies regarding matrimonial, juvenile justice, and sentencing issues
are under consideration.9 A childcare center, "Justice Juniors," was
opened at the justice center headquarters.9
The effectiveness of the New Jersey task force demonstrates that
gender bias task forces indeed can make a difference, that their reports

can initiate genuine change. These changes will not come quickly or
easily. As New Jersey Supreme Court Justice Alan Handler said in
his keynote address to the National Conference in Gender Bias in the
Courts: 00 "The effort to eradicate [gender bias in the courts] must be
unflagging and exerted at every turn and in every nook and cranny
of the legal system. In this battle there will be no stunning, knock

out blows; it is a war of attrition, demanding stamina and commit0

ment.",1
But the experiences in New Jersey and the other states now
implementing their task force's recommendations attest that, with
leadership and a determination to persevere, Florida, too, can amelior-

96. N. WIKLER & L. SCHAFRAN, supra note 13, at 37.
97. Id. at 39.
98. Id. at 57, 58, 64.
99. Id. at 41.
Professor Richard Chused includes the judicial system in his list of "traditional gendered
spaces." See Chused, Gendered Spaces, 42 FLA. L. REV. 125, 130 n.20 (1990). This concept can
be used metaphorically as in Chused's analysis of Rotsker v. Goldberg, 453 U.S. 57 (1981) (war
is no place for women), see Chused, supra, at 148-50, or literally, as in a world physically
designed with men in mind. "Justice Juniors" is a childcare center for the children of court
employees. Several gender bias task forces have commented on the need for a children's waiting
room in the courthouse for women who must bring their children to court when they appear in
landlord-tenant, child support enforcement, or other proceedings because they have no one with
whom to leave their children and cannot afford to pay a baby sitter. See, e.g., NEW YORK
REPORT, supra note 20, at 124-25. Judges understandably are upset when children cry or are
disruptive in the courtroom, and some judges refuse to allow children in the courtroom at all.
Yet even most family courts, which are perceived as women's courts, do not have a children's
waiting room. Women's obligation - in our gendered society - to care for children was not
taken into account in designing courthouses because no one intended women should come there.
The consequence is, as the New York task force observed, "[als with the disabled person whose
very access to the court may depend on the presence of ramps, hand rails or elevators, a mother
unable to obtain child care may be effectively precluded from attending court proceedings central
to her own welfare." Id. at 125.
100. See supra note 9.
101. Address by Justice Alan B. Handler, National Conference on Gender Bias in the Courts
(May 18, 1989), published in PROCEEDINGS OF THE CONFERENCE. See supranote 19, at 1, 2.
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ate significantly the problems documented by its Gender Bias Study
Commission and enhance the fair administration of justice throughout
the state.
IV.

INVESTIGATION AS A TRANSFORMATIVE EXPERIENCE

For most gender bias task force members, the investigation process
is a transformative experience. The judges, lawyers, and others' °2 who
serve on these task forces range from individuals with extensive backgrounds in the area of gender bias in the courts to members who
openly are skeptical, if not hostile, to the idea that such a problem
exists. But after months of listening to judges, lawyers, experts, service providers, and individual litigants testify; after reviewing the answers to surveys and hypotheticals; after reading transcripts, decisions, and studies; most members conclude that, in the words of a
highly respected lawyer and member of the New York Task Force who
was totally new to the issue of gender bias in the courts when the
task force began, "there is a very serious problem out there, and no
one knows about it. "103 Members learn that the problem is not simply
an aberrational ruling or an isolated judge calling a woman lawyer
"honey," 1° but a pervasive pattern that profoundly affects case outcomes and the court environment. Even the women on these task
forces who begin with some knowledge about gender bias in the courts
and the legal profession emerge with new insight into the pervasive,
deeply rooted nature of the problem.
Gill Freeman is a Miami attorney who, as president of the Florida
Association of Women Lawyers, was instrumental in establishing the
Florida Supreme Court Gender Bias Study Commission, of which she
is vice chairperson.10 5 In light of the Commission's findings, Ms.
Freeman realized that she had been naive about the problems confronting women in the courts. Although she expected the Commission to

102. Task forces often include legislators, law professors, judicial educators, court administrators, community leaders, and social scientists.
103. Oscar Ruebhausen, Esq. at a meeting of the New York Task Force on Women in the
Courts at which recommendations for reforms were discussed. These remarks are drawn from
my personal recollections as an advisor to the New York Task Force on Women in the Courts.
104. As Rikki Tannen, reporter to the Florida Commission, noted, "honey stories" are what
those skeptical of a need for the Commission assumed it would find. For Tannen's discussion
of the historical roots of gender bias, published in this issue see Tannen, Setting the Agenda
for the 1990s: The HistoricalFoundationsof Gender Bias in the Law: A Contextfor Reconstruction, 42 FLA. L. REV. 165 (1990).
105. For a discussion of the two-year effort involved in establishing the Florida Commission,
see Karlan, Towards the Elimination of Gender Bias in the Florida Courts, 11 NOVA. L.J.
1569 (1987).
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find inequities in the area of divorce, Ms. Freeman did not realize the
extent of the nonenforcement of child support awards and found this
information "absolutely mind boggling." Likewise, she sensed rape
was a problem area, but learned that the effect of gender bias in rape
cases was worse than she ever imagined. She had no idea of the
gravity of the impact of gender bias on domestic violence. Ms. Freeman
also stated that each of the Florida Commission members at different
times expressed amazement at the information they were receiving. 106
Similarly, Hillary Rodham Clinton, an Arkansas attorney who
chairs the American Bar Association Commission on Women in the
Profession has expressed her own surprise at the extent of the problems the ABA Commission identified and the status of the women
who testified about these problems. 107 The witnesses at the 1988 hearings of the ABA Commission were not individuals who could be accused
of sour grapes, but rather highly successful civil and criminal lawyers,
law school professors and deans, and judges. These witnesses uniformly presented overwhelming evidence of overt and subtle barriers
to women's full participation in the legal professionl10
The men appointed to the task forces who have no background in
the area of gender bias have emerged from the investigation process
surprised and troubled by what they have learned. In some instances,

106. Conversations between Gill Freeman, Esq., and the author (Oct. 6 and 23, 1989); see
also FLORIDA REPORT, supra note 1, at 102, 139 (discussing rape and domestic violence). As
in the areas of divorce and child support discussed in this article, Florida's findings of significant
gender bias in the legal system's response to rape and domestic violence match the findings of
the other gender bias task forces. Schafran, supra note 21.
107. I make these observations as a member of the ABA Commission on Women in the
Profession.
108. ABA COrsae'N ON THE WOMEN IN THE PROFESSION REPORT TO THE HOUSE OF
DELEGATES (recommendation, approved by the ABA House of Delegates, Aug. 10, 1988);
Hearings of the ABA Comm'n on Women in the Profession (Feb. 6-7, 1988); Report to the
House of Delegates (Aug. 10, 1988).
Like the other task forces, the Florida Commission documented significant gender bias
against female attorneys on the part of judges, lawyers, and court personnel. FLORIDA REPORT,
supra note 1, at 195. With respect to women attorneys in Florida, the comments of the survey
researcher who conducted the Commission's attorneys surveys of the Criminal, Family and Trial
Law Sections of the Florida Bar are interesting. These surveys invited respondents to make
narrative comments as well as to check the boxes marked "Always," "Often," "Sometimes," or
"Never." The survey researcher reported that he received vastly more narrative responses to
these attorney surveys than to any survey he ever has conducted, and that by far the comments
came from women. Statement of Barry Sapolsky at a meeting of the Florida Gender Bias Study
Commission, Pensacola, Florida (July 8,1988). In states where they are present, gender bias
task forces have provided an opportunity for women lawyers, who have long been living with
deep grievances for their clients and themselves, to step forward in the hope that their complaints
will at last be taken seriously.
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these men continue as activists in the effort to end gender bias in the
courts nationwide. When New Jersey Judge Nicholas Scalera was
appointed to the New Jersey task force in 1982, he was more than a
little skeptical of its mission and delighted in playing devil's advocate
at every opportunity. 01 9 But, his attitude changed as the Task Force
began collecting data. At the 1984 New Jersey Judicial College Task
Force Program, Judge Scalera spoke about the growth in his own
awareness of gender bias and how he has taken action on it:
I was very much intimidated at the first meeting of the
committee when I was appointed and I was dreadfully afraid
that I was in the midst of a bunch of militant women who
were going to scare the hell out of me, and they did. But
once I became comfortable with the fact that they had a
genuine cause with which to be concerned, I started to think
about what I could do in my daily professional life to enhance
the committee's perfectly legitimate goals.11°
Judge Scalera now speaks at other states' judicial colleges to encourage
judges to acknowledge existence of gender bias and to take steps to
eliminate it.
At the opening meeting of the ABA Commission on Women in the
Profession, I was invited to make a presentation about the barriers
confronting women in the legal profession. I spoke about the discrimination women continue to encounter along the continuum of the profession, from law student to judge. After the meeting, Randolph
Thrower, a Commission member who is a distinguished Atlanta attorney, told the Commission chair that he simply could not believe that
all the problems I recounted were still true. On returning home, he
invited several prominent Georgia women lawyers and a law school
dean to meet with him and questioned them about their perceptions
and experiences regarding women in the profession. What they told
him so reinforced the information presented at the ABA Commission
meeting that he now chairs the Georgia Bar Association's Commission
on Women and Minorities in the Profession."'
Public hearings have been especially important in demonstrating
to task force members that gender bias in the courts is a problem of

109. I make these observations as member of the New Jersey Supreme Court Task Force
on Women in the Courts.
110. Address by Judge Nicholas Scalera, New Jersey Judicial College program, Women in
the Courts: Changing Roles, Changing Attitudes (Nov. 21, 1984), reprinted in NEw JERSEY
SUPREME COURT TASK FORCE ON WOMEN IN THE COURTS, SECOND REPORT 6-7 (1986).

111.

See supra note 107.
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major proportions. The power of the testimony offered at these hearings was illustrated in Florida by the testimony of Leon. County Circuit
Judge Charles McClure, who has long been involved in improving
child support enforcement in his county. Judge McClure testified regarding the first time he began to press this issue in the early 1980s:
[M]y first impression was that the mothers who were in [the
courtroom] had come into court maybe up to twenty times
and they just kind of sat there and they had been there and
heard somebody fuss at somebody and nothing happened and
they left and they still didn't get any money. And they really
had kind of the look of a prisoner of war. It reminded me
of some of the pictures you see of the hopeless people hanging
on to the barbed wire in Achuwitz [sic] and places like that.
They just had this hollow look about them. Then after they
began to see that something was really happening, I could
see a spark in their eye and they were ready to stand up
and fight for what they needed and what they were entitled
to. 112

In New York, one prominent lawyer on the task force initially
resisted holding public hearings, urging the task force to save time
by simply asking for written statements. After attending two day-long
hearings, he told the task force that he realized that he had been
much mistaken in his earlier view. The testimony communicated to
him the pain and injustice of gender bias in the courts as the printed
3
page never could have.1
112. Judge Charles McClure, Hearing of the Florida Gender Bias Study Commission, Pensacola, Florida, July 8, 1988, at 11 (taken from Hearing transcript).
This statement is an extraordinary one to come from a judge - important not only because
it comes from a judge, but also because so many people do not understand why inadequate and
unenforced child support awards are manifestations of gender bias. Excusing fathers from supporting their children protects fathers' income and standard of living at the expense of mothers
and children. Mothers must take up the slack by working two jobs, enduring the humiliation
of welfare, suffering the anxiety of not knowing their children will have enough food, and dealing
with the children's own anger at being deprived of the standard of living that they see their
fathers enjoying. Judith Wallerstein, the country's foremost authority on the effects of divorce
on children, wrote of the dilemma facing divorced mothers:
Women with young children, especially if they are driven into poverty by divorce,
face a Herculean struggle to survive emotionally and physically. The stress of being
a single parent with small children, working day shift and night shift without
medical insurance or other backup, is unimaginable to people who have not experienced it.
J. WALLERSTEIN & S. BLAKESLEE, supra note 63, at 301.
113. Comments of Haliburton Fales, II, Esq. to a meeting of the New York Task Force
on Women in the Courts. These remarks are drawn from my personal recollections as an advisor
to the New York Task Force on Women in the Courts.
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Similarly, the chairperson of the Minnesota task force, Justice
Rosalie Wahl, stated at the judicial conference at which her task force
released its report:
I think we were most affected by the public hearings. The
task force held hearings in six communities throughout the
state. Each member sat for three hours a night at two or
three hearings. We heard a great deal of evidence from
organizations and scholars. But most instructive and sobering
was listening as ordinary, indeed extraordinary, citizens men and women -- came forward with great difficulty and
obvious effort to share their agonizing experiences of how
the court system had dealt with them... and the perceptions
114
of the quality of justice which had been afforded them.
The Maryland task force was so moved by the testimony of one domestic violence victim about her efforts to gain protection from the court
15
that it made a videotape of her testimony for use as a teaching aid.'
This woman testified to her personal trauma:
The thing that has never left my mind from that point to
now is what the judge said to me. He took a few minutes
and he looked at me and he said, "I don't believe anything
that you're saying." He said, "The reason I don't believe it
is because I don't believe that anything like this could happen
to me. If I [were] you and someone had threatened me with
a gun, there is no way that I would continue to stay with
them. There is no way that I could take that kind of abuse
from them. Therefore, since I would not let that happen to
me, I can't believe that it happened to you. '' 16
This judge's projection of his own powerful position onto the circumstances of this battered woman and his complete ignorance of the
dynamics of spousal abuse illustrate why members of the legal profession must broaden their perspectives beyond their personal realities.
This battered woman's testimony exemplifies Professor Martha Fine-

114. Justice Rosalie Wahl, statement to the Minnesota Trial Court Judges, Sept. 6, 1989,
at 3.
115. Videotape interview with witness made by the Maryland Special Joint Committee on
Gender Bias in the Courts in 1988 (distributed by Administrative Office of the Courts, Courts
of Appeal Building, Annapolis, MD 21401).
116. MARYLAND REPORT, supra note 20, at vi (testimony of Roslyn Smith, Montgomery
County, Maryland).
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man's point about "unfairness in the legal system that results from
implementing perspectives that exclude attention to the circumstances
of women's gendered lives" 117 and Professsor Norma Wikler's point
about the education necessary to 8communicate the realities of women's
gendered lives to the judiciary.1
Across the country, most task force members have found the process of investigating gender bias in the courts an eye-opening, powerful, and disturbing experience. The challenge is to communicate this
new understanding of what gender bias means, and the sense of dismay
and urgency with which many task force members emerge from this
process to other judges, lawyers, and legal system personnel in order
to persuade them of the profound need for reform.
V.

CONCLUSION:

TASK FORCE FINDINGS AND THE LAW SCHOOLS

The Florida Supreme Court Gender Bias Study Commission initially presented its finding at this symposium sponsored by the Florida
Law Review," making this task force the first to release its findings
at a law school. Although these findings obviously must become an
integral part of judicial education, 20 their release at the University
of Florida College of Law was public recognition of how critical it is
that this information become an integral part of legal education as well.
Over the decade since the start of the National Judicial Education
Program, the comment I have heard most frequently is that gender
bias in the courts is a problem that will resolve itself as younger men
and increasing numbers of women - presumably unencumbered by
the gender-based stereotypes of the past - come to the bar and
bench. Regrettably, reform is not that easy.' 2 '
As the task forces on gender bias in the courts are documenting
the gender bias that exists in our nation's courtrooms, an increasing
body of scholarship is documenting the gender bias that exists in law
schools.m The Florida Commission Report noted the de minimis per-

117. See supra text accompanying note 4.
118. See notes 7-13 and accompanying text.
119. FLORIDA REPORT, supra note 1.
120. See L. ScHAFRAN, supra note 92; Schafran, supra note 12, at 269-71.
121. See Schafran, Gender Bias in the Courts: Time is Not the Cure, 22 CREIGHTON L.
REV. 413 (1989).
122. See, e.g., ABA COmm'N ON WOMEN IN THE PROFESSION, REPORT No. 121 6, 8-9
(1988); Angel, Women in Legal Education: What It's Like to Be Partof a PerpetualFirstWave
or the Case of the DisappearingWomen, 61 TEMPLE L.Q. 799 (1988); Banks, Gender Bias in
the Classroom, 38 J. LEGAL EDUC. 137 (1988); Erickson, Sex Bias in Law School Courses:
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centage of tenured or tenure-track female faculty, the silencing of
women in the classroom when they attempt to speak of their point of
view or life experience as women, and the failure to include in the
law school curriculum so-called women's issues- - issues that are in
fact human rights issues, a knowledge of which is essential to informed
advocacy and decisionmaking.M
In a 1988 special issue of the Journal of Legal Education devoted
to female faculty, female students, and feminist jurisprudence, Professor Elizabeth Schneider urged that the findings and recommendations
of the gender bias task forces be made part of the law school curriculum:
The task force reports present an important challenge for
legal education. Law schools can play a central role in changing gender bias. The question is whether they will meet the
challenge. Legal education must be reconstructed to remedy
the problems discussed in the task force reports. The law
schools will be successful only when all law school graduates
are not only knowledgeable about and sensitive to women's
concerns in the law but have eradicated gender bias in their
own practice.'
At its October, 1989 Symposium, the FloridaLaw Review asked
speakers to reflect on the topic "Women and the Law: Goals for the
1990s." Clearly, a primary goal must be to eliminate the gender bias
in the courts documented in the task force reports. We cannot eliminate
this bias unless the next generation of lawyers and judges explores
the myriad ramifications of this issue in law schools today.

Some Common Issues, 38 J. LEGAL EDUC. 101 (1988); Weiss & Melling, The Legal Education
of Twenty Women, 40 STANFORD L. REV. 1299 (1988); Worden, Overshooting the Target: A
Feminist Deconstruction of Legal Education, 34 AM. U.L. REV. 1431 (1985); Zenoff & Lorio,
What We Know, What We Think We Know, and What We Don't Know About Women Law
Professors, 25 ARIz. L. REV. 869 (1984).
123. FLORIDA REPORT, supra note 1, at 226.
124. See Schafran, Lawyers' Lives, Clients' Lives: Can Women Liberate the Profession?,
33 VILLANOVA L. REV. 1105 (t989).
125. Schneider, Task Force Reports on Women in the Courts: The Challenge for Legal
Education, 38 J. LEGAL EDUc. 87, 95 (1988).
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